UNI TED STATES OF AMERI CA O der 96-3-34
DEPARTMENT OF TRANSPCORTATI ON
CFFl CE OF THE SECRETARY Served March 14, 1996
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| ssued by the Departnent of Transportation
on the 14th day of March, 1996

Appl i cations of

AVI ATECA, S. A, LINEAS AEREAS )
COSTARRI CENSES, S. A, AND TACA : UNDOCKETED
| NTERNATI ONAL Al RLI NES, S. A )

for Statenents of Authorization
under 14 CFR Part 212 of the
Departnent's regul ati ons

SUMVARY

Aviateca, S. A, Lineas Aereas Costarricenses, S A (LACSA and
TACA International Airlines, S A (the joint applicants) have
requested code-share authority in various U S. narkets. By this
order, we: (1) grant the requests, in part, in order for the
joint applicants to conduct code-share operations on schedul ed
flights conducted by LACSA and/or TACA in Departnent-authorized
US markets; (2) dismss the requests to the extent that code
sharing woul d be conducted on flights operated by Aviateca; and
(3) deny the requests to the extent not granted.

BACKGROUND

The joint applicants have requested conprehensive code-share
operati ons between Central America and the United States. !

! Aviateca (a flag carrier of Quatemala), LACSA (a flag carrier
of Costa Rca) and TACA (a flag carrier of EH Salvador) hold
Departnent authorities to conduct schedul ed operations between
their honel ands and various U S cities, via various Central
Anerican internmediate points, and to conduct charters. Al of
TACA's U S. route authorities, and the majority of LACSA's U S
route authorities, permt those carriers to serve Quatenala Gty
as an internediate point. The carriers filed their joint
application on Cctober 7, 1994.
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Under their proposal, each applicant carrier proposes to carry
traffic of the other two applicants, on a code-share basis, over
exi sting, currently-authorized schedul ed routes, and over any new
routes that any of the applicants may be authorized to serve by
the Departnent in the future. Additionally, the applicants
request conprehensive, Fifth Freedomcharter authority to conduct
wet -1 ease service for the two other applicants, in those narkets
where the operator of the flight does not hold Departnent
authority to conduct schedul ed operati ons.

United Air Lines, Inc., answered the application, stating that
while it had no specific objection to the code-share operations
as proposed, it questioned whether comty and reciprocity
supported grant of the request. United urged that any Depart nment
approval be conditioned on reciprocity by the applicants'

honel ands with respect to simlar code-share requests of U S
carriers. Aternatively, United urged the Departnent to request
statenents of each carrier's honeland' s policy regardi ng code
shari ng.

The joint applicants replied that comty and reciprocity
supported grant of the request and that United has never
request ed code-share authorization fromtheir honel ands.

Subsequent to this initial round of pleadings, the joint
applicants presented further subm ssions in which they offered
variations on their initial request.

First, inresponding to the Departnent's letter of Novenber 18,
1994, which requested clarification of certain facets of the
proposal, the joint applicants requested i medi ate code-share
authority on their operations between Central America and

al ready-aut hori zed California points.

Then, Avi ateca and TACA requested a separate Statenent of

Aut hori zation to engage in code sharing on either carrier's
existing flights to Houston, Texas. Uni ted answered this request
urging the Departnment to defer action until the joint applicants’
honel ands enter into code-share agreenents with the United States
guar ant eei ng reci procal approvals. The joint applicants filed a
reply to United.

Finally, on Decenber 21, 1995, Aviateca filed a pleading stating
that, while it continued to prefer approval of all the authority
sought in its prior pending applications, it would, in |ight of
Quatenala's current Category 2 status under the Federal Aviation
Admnistration's (FAA) safety oversight review accept nore
limted authority. Specifically, Aviateca would accept a grant
[imted such that: (1) Aviateca would not increase the nunber of
frequencies it currently operates in U S narkets in order to
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conduct code-share service carrying TACA LACSA traffic, and (2)
Avi ateca woul d place its code-share traffic on flights operated
by TACA/ LACSA (but those carriers would not place their code-
share traffic on flights operated by Aviateca). 2 In support,
Avi ateca stated that code sharing on TACA/ LACSA flights is
consistent with the Departnent's stated policy on "Category 2"
carriers' requests for expanded econom c authorities, and that
grant of its request would allowit to utilize its fleet nore
efficiently.

VW received no answers to Aviateca' s Decenber 21, 1995, request.
| NTERGOVERNIVENTAL COMMUNI CATI ONS AND | NI TI AL ACTI ON

In order to make the necessary determnation on the state of
reciprocity on the part of the three foreign governments

i nvol ved, we contacted the Governnments of Costa R ca, E Sal vador
and Quatenal a regarding their code-share policies and have

recei ved responses supporting the conclusion that each governnent
woul d approve simlar code-share requests involving U S.
carriers. On that basis, on Novenber 30, 1995, we granted
statenents of authorization to LACSA and TACA to conduct code-
share operations with one another, under their existing
Departmment authorities to conduct schedul ed conbi nation
operations between their honel ands and Los Angel es/ San
Franci sco/ New York. 32

2 Under the safety oversight program the FAA has defined a
"Category 1" country as one whose civil aviation authority

i censes and oversees air carriers in accordance with the
International Gvil Aviation O ganization's (I CAO aviation
standards and a "Category 2" country as one whose civil aviation
authority has areas of nonconpliance with | CAO avi ation safety
standards. However, the FAA negotiates actively with the civil
aviation authorities of "Category 2" countries to inplenent
corrective neasures. During these negotiations, the Departnent
permts flights under existing authority to operate to the United
States and the FAA conducts hei ghtened surveillance. Costa R ca
and B Salvador were classified by the FAA as "Category 1"
countries in August 1994 and July 1995, respectively; Quatenal a
was classified as a "Category 2" country in August 1994. No new
or expanded operations will be permtted "Category 2" country
carriers (unless operated using aircraft wet |eased froma duly
aut hori zed and properly supervised U S. or foreign air carrier)
until the hone country's civil aviation authority is reclassified
by the FAA as "Category 1". See 60 FR 55408, Cctober 31, 1995.
¥ LACSA hol ds Departnent authority to conduct operations to Los
Angel es/ San Franci sco via various internediate points, including
San Sal vador, E Salvador, and Quatemala Gty, Quatemala, and to
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VW are now granting further authority for LACSA and TACA to:

(1) conduct code-share operations on behalf of Aviateca in those
U S markets in which Aviateca and the operator of the flight
hol d current Department authority to conduct schedul ed
operations; and (2) conduct code-share operations in those U S
markets in which both carriers currently hol d Depart nent
authority to conduct scheduled flights.

Additionally, we: (1) dismss wthout prejudice the pending
requests to the extent that code sharing woul d be conducted on
flights operated by Aviateca; and (2) deny the requests to the
extent not acted on above. W are naking our grant of authority
subject to our usual conditions regarding the hol ding out of
code-share operations.

VW find that our actionis in the public interest. Specifically,
we find that the authority we are granting is supported by
reciprocity on the part of the joint applicants' honel ands, given
t he above-described infornation we received fromthese

gover nnent s.

In this connection, however, we enphasize that we grant this
authority in full reliance on our expectation that the
CGovernnents of Quatenmal a, E Sal vador and Costa Rica will approve
U S -carrier requests to inplenment simlar code-share operations
to those countries involving third-country carriers. Should such
approval not be forthcomng, we reserve the right to review and
to anmend, nodify or revoke this authority at any time and wi t hout
hearing. The joint applicants shoul d have no expectations that

t he code-share authorities granted here woul d continue in such

Ci rcunst ances.

It is not our policy to grant code-sharing authority on routes
where applicants are not currently authorized to serve. There-
fore, we will deny the joint applicants' requests to extend the
code-share authorities granted above to future U S route
authorities. Should the applicants w sh an expansion of their
code-share authority, they will need to apply for it separately
followi ng our grant of the relevant underlying route authority.
Further, we will deny the request for conprehensive, Fifth
Freedom charter authorities as being beyond the scope of
authority we are prepared to grant to foreign air carriers.
Finally, we will dismss wthout prejudice the request to the

serve New York via Quatenala Gty; TACA' s Department authority
permts it to serve those three U S. points via Quatenala Gty.
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extent that it requests authority for Aviateca to carry LACSA
and/or TACA traffic on its flights.

In view of the above, and acting under authority assigned by the
Departnent in its regulations, 14 CFR Part 385, we find that
grant of this authority is consistent with the public interest
and that our action here does not constitute a nmajor regul atory
action under the Energy Policy and Conservation Act of 1975.

ACCCRDI NALY,

1. W grant Lineas Aereas Costarricenses, S. A (LACSA) and TACA
International Airlines, S.A (TACA) statenments of authorization
under 14 CFR Part 212 to: (1) conduct code-share operations on
behal f of Aviateca, S.A, in those U S mnarkets in which Aviateca
and the operator of the flight currently hol d Depart nent
authority to conduct schedul ed foreign air transportation of
persons, property and mail; and (2) conduct code-share operations
on behal f of each other in those US. markets in which both
carriers currently hold Departnent authority to conduct schedul ed
foreign air transportati on of persons, property and nail;

2. W dismss without prejudice the pending requests to the
extent that code-sharing woul d be conducted on flights operated
by Avi at eca;

3. To the extent not acted on above, we deny the requests;

4. The authorities granted in ordering paragraph 1, above, are
effective inmmedi ately for one year fromthe service date of this
order;

5. The subject foreign air transportation authorized in ordering
paragraph 1, above, shall be sold in the nane of the carrier
hol di ng out such service in conputer reservations systens and

el sewhere, and the carrier selling such transportation shal

accept all obligations established in its contract of carriage
with the passenger ( i.e., the ticket.) Further, the joint
applicants nust conply with the rules for airline designator code
sharing set forth in 14 CFR 399. 88;

6. W nmay anend, nodify or revoke the authorities granted in
ordering paragraph 1, above, at any tinme and w thout hearing; and

7. W will serve a copy of this order on Aviateca, LACSA TACA

United, the Anbassadors of Costa Rica, H Salvador and CQuatemnal a
in Washington, D.C, the Departnent of State (Office of Aviation)
and the Federal Aviation Admnistration (AFS 200.)
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Persons entitled to petition the Departnent for review of this
order under the Departnent's Regul ations, 14 CFR 385.50, may file
their petitions within ten (10) days after the date of this
order. This action is effective immediately, and the filing of a
petition for revieww |l not alter its effectiveness.

By:

PAUL L. GRETCH
D rector
Ofice of International Aviation

(SEAL)

An el ectronic version of this order is available on the Wrld
Wde Web at
http://ww. dot. gov./doti nfo/general/orders/aviation. htnl



